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Abstract Gametes cryopreservation led to accumulation of abandoned reproductive
cells. Aregulatory forecast of possible survivorship has not accompanied such phenom-
enon and the current laws aren’t capable of determining how the cells should be used in
the event of a marriage crisis, death, or transition. In Italy, the law provides no solution,
and regulations on assisted reproduction have not been updated in the past 20 years,
while the Italian jurisprudence is set to be the one to solve the cases applying quite con-
troversial and outdated rules. In Japan, also, the law does not consider contingencies
to consent and cryopreservation of reproductive cells and the Japanese jurisprudence
seeks solutions in the Japanese Civil Code. However, in both jurisdictions there is the
problem of managing and using cryopreserved cells by applying laws referring to the
heteronormative family, based on marriage, and a shared gene pool between children
and parents.
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1 Introduction

Reproductive health has been a sensitive topic for decades world-
wide. Despite a modern trend, which is attentive to the protection of
rights to self-determination and health, also in reproductive treat-
ments, several national legal systems still exhibit resistance. This re-
sistance may be detected in strenuous opposition to the liberalization
of the various medical techniques aimed at preserving fertility, espe-
cially for single women, as well as to the procedures that allow filia-
tion through asexual artificial reproduction methods. Notably, both
the Italian and Japanese legal systems fall into this trend.
Statistical data reveals that both Italy and Japan are experienc-
ing a low birth rate coupled with an aging population. In fact, Italy
and Japan both lead the rankings on population decline and ageing.*
Surprisingly, despite the shared challenge, the national governments
of these two countries do not use the liberalization of artificial re-
production techniques as a strategy to address declining birth rates.
No policy to support birth rates seems to have led to an increase
in births on the international scene or to an effective response to the
more than progressive aging of the population (Repo 2012, 199; Fukuda
2003a, 31; 2003b, 7; Rosina 2021, 5). Nevertheless, the inertia that has
been recorded in these two systems does not result from the assess-
ment of poor effectiveness of the policies (Vertommen, Pavone, Nahman
2022, 112). The inertia is not even a consequence of the indifference of
the population towards the preservation of fertility and the protection
of reproductive rights. For instance, despite officials’ initial forecast
that 300 women would sign up for the scheme, more than 7,000 women
have signed up for a state-subsidized egg-freezing regional pilot pro-
jectin Tokyo, Japan.? While in Italy, a recent study was conducted to un-
derstand people’s views on fertility preservation and this study showed
that most Italian women interviewed would like to receive more infor-
mation about reproductive cell freezing and would like to be able to ac-
cess this treatment without a partner and without a verified infertility
condition (Tozzo et al. 2019, 12; Tozzo 2021, 4). So, the recalled inertia in
the regulating fertility treatments and the management of reproductive
contingencies stems from a political will to preserve a traditional, het-
eronormative and biparental model of family, often based on marriage.
Despite the two described similarities, rapidly aging societies and
a political will to reinforce the traditional family, there is a difference

1 ThestatisticsonthebirthrateinItalyand Japanareavailable here: https://www.istat.it/
it/files/2023/10/Report-natalita-26-ottobre-2023.pdf; https://www.ilsole24ore.
com/art/giappone-calo-record-nascite-e-crisi-matrimoni-AFEaI9rC?refresh_ce=1
2 The project of the Tokyo Metropolitan Bureau of Social Bureau of Social Welfare

on Subsidy for expenses related to egg freezing is available here: https://www.fuku-
shi.metro.tokyo.lg.jp/kodomo/shussan/ranshitouketsu/touketsu/gaiyou.html.
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that is identified in the way Medically Assisted Reproduction (MAP)
isregulated in the two jurisdictions in comparison. While the Italian
law? provides rules on informed consent, filiation by MAP, who can
access the treatment, who can perform the procedures, which pro-
cedures are allowed and which are banned, the Act on Assisted
Reproductive Technology Offering and the Special Provisions of the
Civil Code Related to the Parent-Child Relationship of a Child Born
As a Result of the Treatment (2020) (Seishoku Iryo Minpé Tokureiho,
Reiwa 2 nen horitsu dai 76, "FRAINEE R OGRS e L9 L 1
T O BRI BT 5 L O R B 2 AHE SR AT R
-£+759)* has a narrow object, since it only regulates filiation by con-
sent to MAP. In the meanwhile, gametes cryopreservation led to ac-
cumulation of abandoned reproductive cells and no disciplines have
been adopted to manage contingencies to cryopreservation in these
two countries. However, since the Italian MAP law has a broader ex-
tent and the Japanese law has a narrower extent, an important con-
sequence followed. some Italian courts have resolved some disputes
related to the management of reproductive contingencies by only con-
sidering the rules provided for MAP and its functions; in contrast,
some Japanese courts have resolved disputes on the management of
reproductive contingencies by also considering the rules found out-
side the MAP law and, in particular, in the Japanese Civil Code.

For this reason, this paper will focus on the two different perspec-
tives regarding artificial reproduction methods, particularly in the
context of post-mortem procreation. In fact, among reproductive con-
tingencies, that of post-mortem reproduction is the one that has re-
ceived the most attention in Japanese and Italian courts. However,
the reasoning conducted for resolving disputes over post-mortem
procreation is also applicable to other reproductive contingencies.

This study adopts the following investigative plan. The first step
identifies the various reproductive contingencies that may occur after
informed consent is given to MAP. Particular attention is addressed
to post-mortem procreation, by considering the general notion and
its various facets and nuances. The article then traces a comparison
of the regulatory scenario. This analysis helps to investigate how
the two distinct legal systems, the Italian one and the Japanese one,
regulate reproductive health and specifically post-mortem repro-
duction, identifying similarities and differences. Finally, a case law
analysis explores how Italian and Japanese Superior and Territorial

3 Rules on Medically Assisted Reproduction, Law No. 40/2004 (Norme in materia di
Procreazione Medicalmente Assistita, Legge 19 febbraio 2004, n. 40).

4 Acton Assisted Reproductive Technology Offering and the Special Provisions of the
Civil Code Related to the Parent-Child Relationship of a Child Born As a Result of the
Treatment (2020) Law No. 76/2020.
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courts® consider the regulatory systems of each jurisdiction and how
the relevant legal principles are enforced in reproductive health cas-
es, especially when parenthood is based on consent and does not
align with the traditional paradigm enforced by the Italian and the
Japanese Civil Code.

2 Reproductive Contingencies

MAP encompasses different medical procedures to overcome infer-
tility and sterility conditions (Jackson 2016, 3; Jackson 2008, 429;
Jackson 2001, 10), which can be detected whenever spontaneous con-
ception is impossible or highly unlikely, or when other pharmaco-
logical or surgical interventions appears to be inadequate. Patients
access MAP with an informed, free and spontaneous consent, that
authorizes the harvesting, fertilizing, and implanting of reproduc-
tive cells and embryos obtained artificially. However, after the con-
sent, the patient or patients may decide to cryopreserve the relevant
cells and the embryos, to postpone embryo transfer. And, specifically,
during the cryo-storage phase, which can last days, weeks, months,
years, and even decades, several contingencies could happen.

The most common contingency is the crisis of the patient couple
who started MAP together (Orestano 2021, 2613; Brunetta D’Usseaux
2007, 1246; Ford 2008, 171): the married or non-married couple might
abandon their shared life plan, including forming a family with chil-
dren together. This could impact the medical procedure and the in-
formed consent, since one patient may withdraw the consent and the
other one may still want to enforce the effect of the consent to pur-
sue the desire to have a family with the frozen cells and embryos.

Another kind of contingency can be traced when one patient transi-
tions, with a change in their registered gender or a change in prima-
ry and secondary sexual characteristics (Vine 2022, 1). In this case
the patients may have cryopreserved their cells prior to the transi-
tion and may have had valid access to the medical procedure, but
during the procedure the patient couple becomes a same-sex couple.
Therefore, the clinic where the cells and embryos are frozen could
object to the continuation of the treatment or the release of the sam-
ples. Otherwise, two other issues could rise: after the birth of a child
by MAP, civil registrars could object the acknowledgement of par-
enthood of the same-sex couple or could object the acknowledgement
based on a consent given before the transition.

5 Italy and Japan, as a civil law jurisdiction, do not have doctrine of case law prece-
dents: the judgments of superior courts are not a source of law, even if they are respect-
ed and followed by lower courts in similar cases.
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Last but not least, one or both patients could die (D’Amico, Liberali
2023, 1358; Liberali 2023, 557; Angelini 2023, 4). As with the contin-
gencies mentioned before, again the clinic could hinder the prosecu-
tion of the treatment or the use of the cells could be denied prevent-
ing surrogacy or the release of the samples or the registrar could
prevent the recognition of the parentage of the preborn parent.

When one of these three phenomena occurs then it is necessary to
identify the contingency and the rules to apply. Two scenarios config-
ure at this point: the national law can regulate the phenomenon and
then the lawyer or the judge can limit himself to correctly framing
the contingency and its legal regime. According to the second sce-
nario, the law may ignore the phenomenon, leaving it to the lawyer
or to the judge to determine the solution to be applied according to
the available legal norms. In this second event, there is a risk of ap-
plying rules on filiation and succession contained in the Civil Code
or other national laws even if these rules were issued for different
procreative techniques in a historical period during which the as-
sisted procreation was not even known. This risk conceals others:
the judges rule on a concrete case as well as the request of the par-
ty. Consequently, the courts may resort to existing rules in order
to settle the case in favor of one or other patient, without providing
any further interpretative and application coordinate for the conse-
quences and distortions that may be created later by the application
of rules that have been originally issued to deal with different cases
in different historical periods.

It is precisely the conservative approach which characterizes Italy
and Japan, the laconic discipline in the matter, the contingencies to
consent in reproductive matters, as well as the manner in which the
cases have been resolved by the courts, that has determined the need
for a comparison between the two systems.

3 The Governance of Reproductive Contingencies

Reproductive legislation varies significantly across different coun-
tries, reflecting cultural, social, and ethical perspectives, especially
considering how reproductive technologies have revolutionized tra-
dition, family planning, and fertility treatments worldwide.

In the countries most advanced in the field,® such contingencies
are regulated or certain procedures are banned at the onset of a
contingency. When banned, patients cannot perform certain proce-
dures and the scholar is not forced to identify a legal solution within

6 Brahams 1983, 883; Freeman 1986, 5; Grubb, Pearl 1986, 227; Krause 1985, 185;
Parker 1987, 168; Balestra 2005, 84; Piciocchi 2008, 107.
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an unaltered legislation which doesn’t consider the contingency.” In
other legal systems, reproductive contingencies are not always pre-
dicted because some lawmakers have not informed themselves re-
garding the implications of cryopreservation. This is precisely the
case in Italy® and Japan,® where it is the bureaucracy and the judici-
ary that have to contend with such contingencies.

In the case of performing MAP during a relationship crisis, the
problem of balancing opposite needs arises. On the one hand, there
is the desire for filiation, and, on the other hand, there is the right to
therapeutic self-determination to MAP, which is still a medical treat-
ment. The second one might contrast and override the first one, since
self-determination in treatments is a constitutional subjective right,
while the desire for filiation is not in these legal systems.

In the case of transition of one of the two patients, traditional no-
tions of parenthood are challenged: gestational capacity might be
severed from the legal notion of motherhood, and the legal concept
of fatherhood may become redundant.

In the case of death of one of the two patients, especially sensitive
and complex issues arise considering the application of contract law,
inheritance law and family law principles.

3.1 The Relevance of Consent in the Italian Law on MAP

Law No. 40 of February 19, 2004, provides rules for Medically
Assisted Reproduction. This brief legislation outlines both objective
and subjective requirements for the execution of medically assist-
ed reproductive techniques. Additionally, it imposes several prohi-
bitions related to procedures involving human embryos and repro-
ductive cells.

The law establishes specific criteria for accessing assisted repro-
ductive techniques that individuals residing within Italy must meet.
Eligibility is limited to living, heterosexual couples who are mar-
ried or cohabiting, who fall within potentially fertile age ranges.
Crucially, these individuals must provide informed and voluntary
consent to access the assisted reproductive procedure and become
parents. Moreover, the informed consent to MAP has another func-
tion according to Art. 6 Law no. 40/2004: the patients consent to as-
suming a procreative and parental responsibility for any child born
via MAP. So, informed consent to MAP has two different functions in

7 Rubio 2011, 147; Rodriguez-Patron 2011, 137; Alkorta 2021, 127; Perrino 2024c, 207.
8 Lenti 1993; Riva 2010, 39; 2012, 4; D’Amico, Liberali 2016, 20; d’Avack 2015; 2012.

9 Kinjo 2012, 24; Shimazu 1974, 8; Shirai 2010, 18; Brehm King, 189; Lie, Semba 2021,
191; Muraoka, Kakudo, Kazuto 2024, 165.
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Italy: one is protecting self-determination in treatment and the other
one is to exempt from the rules of filiation, traditionally based on a
common gene pool, and base child status on the consent of patients.
This different function is missing in any other informed consent to
treatments, which usually have only the function of protecting the
freedom in the patient’s care.

Since there is this new function then the law provides additional
rules to implement it, in Articles 8 and 9 of the Italian law on MAP.
According to these rules, after the fertilization of reproductive cells
and thus after the formation of @ human embryo, patients can no long-
er withdraw their consent to treatment. The mother cannot give birth
anonymously to abandon her child, and the father cannot disown the
MAP-born child. In this way, informed consent deviates from other
models of authorization for medical treatment not only in function but
also in its structure: every consent is such precisely because it is rev-
ocable while in this case consent is irrevocable because it is placed to
guard the family that will be formed if the MAP procedure is successful.

However, the two different functions conflict with each other, and
this becomes apparent when considering cryopreservation and the
phenomena supervening consent, in the face of which consent can-
not be revoked.

3.2 The Relevance of Consent in the Japanese Law on Filiation
by MAP

The first artificial insemination was performed in Japan in 1948,
while the first IVF was successfully executed in 1983 (Shimazu 1974,
8). Even if a law reform commission deliberated on the matterin 2001,
“no law incorporating the Committee’s conclusions had been enacted
at this time” (Lie, Semba 2021, 195). Instead, the Japanese Institution
for Standardizing Assisted Reproductive Technology (JISART) was
established in 2003, which regulates the best practices to achieve
high standards in infertility management.

The only legislation that has been passed concerns the issue of
filiation more than the range of medical procedures that are availa-
ble. On 4 December 2020, the Japanese Diet approved Seishoku Iryo
Minpo Tokureiho, Reiwa 2 nen horitsu dai 76 go (the Act on Assisted
Reproductive Technology Offering and the Special Provisions of the
Civil Code Related to the Parent-Child Relationship of a Child Born
As a Result of the Treatment, Act No. 76 of December 11, 2020), which
recognized the social legal parenthood of married couples who had
children through third-party donated gametes (MAP) and artificial
insemination (AI) (Kokado 2015, 211).

Currently, Japan has a permissive stance on reproductive rights
for cis-heterosexual married couples who are Japanese citizens,
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emphasizing individual autonomy. Assisted reproductive technolo-
gies, including in vitro fertilization and gamete donation, are wide-
ly accessible.

According to the Japanese law on filiation by MAP, a minor who is
born through egg or sperm donation is legally the child of the birth
mother and the mother’s husband who agreed to the use of the do-
nated cells. So, the mother is always the one who carries out the ges-
tation even if the embryo is not produced with the use of her repro-
ductive cells. Otherwise, the father is the one who has a conjugal
relationship with the mother of the MAP birth and, in addition, has
given his consent to the procedure, even if the embryo was produced
with gametes from parties outside the couple.

Therefore, consent has a specific function for this medical pro-
cedure, since it is the legal basis for social parenthood to become
legal parenthood, even if there isn’t a common gene pool between
the parents and the child. A child who was born through MAP and
AT has the same rights as the minor who was born with sexual re-
production (Kokado 2015, 214). His rights are not identified by the
Japanese law on filiation MAP but by the other rules in Japanese law
for all children.

Given that the Japanese law on filiation from MAP serves to reg-
ulate the parent-child relationship, and given that it does not deal
with the techniques but only with one of its consequences, i.e., fil-
iation, then the law does not seem to identify the rules on consent,
withdrawal of consent, and its deferred effects over time in the case
of cryopreservation of cells.

4 The Italian Legal Approach to Post-Mortem Reproduction

The Italian law on MAP explicitly prohibits certain practices related
to embryos: such as cloning, the creation of genetically identical cop-
ies of an organism; experimentation, conducting research or testing
on embryos; creating hybrids and chimeras, which means combining
genetic material from different species; surrogacy, allocating gesta-
tion to a surrogate mother. Notably absent from the list of prohibi-
tions is the post-mortem fertilization ban which is quite common in
the EU legal systems: the Italian law does not include a specific pro-
hibition on post-mortem fertilization. However, a careful analysis of
legislative intent reveals that only living individuals can access these
assisted reproductive techniques, and violating the access require-
ments constitutes an offense under Article 12 of the Italian law on
MAP, to be applied to the équipe of doctors who perform the proce-
dure. According to this rule, any breach of these criteria is subject
to legal sanctions and, since being alive is a prerequisite for access,
post-mortem procreation is prohibited and punishable by Italian law.
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The legal framework ensures that assisted reproductive techniques
are available only to living individuals who meet specific criteria.
While the law does not explicitly forbid post-mortem fertilization, its
underlying principles effectively prohibit such practices.

According to the general principle, summarized in Art. 12 of
Preleggi (the Italian law on interpretation), Italian legal norms that
lack specificity must be interpreted in a manner consistent with
the semantics of the law and the legislative intent (Iorio 2023, 9).
Consequently, while the law does not explicitly address post-mortem
procreation, its emphasis on consent and access while alive effective-
ly restricts all forms of such practices. Rather than distinguishing be-
tween specific methodologies, the law appears to preclude all types
of post-mortem procreation. However, Italian case law has in certain
cases, allowed post-mortem procreation procedures, by treating the
facts as falling outside the scope of the (indirect) legislative ban.

5 The Japanese Legal Approach to Post-Mortem
Reproduction

The Japanese law on filiation by MAP does not allow single patients to
access MAP, but it doesn’t address other issues and phenomena, such
as commercial use of gametes, surrogacy or post-mortem reproduction.
In 2006 the Japanese Supreme Court refused to accept the birth regis-
tration of twins born through a surrogacy agreement in the US.*° The
Court reject the claim of the social intentional parents, who signed the
registration application as “mother” and “father” that they were the
legal parents of the children, according to Article 118 on the Validity
of a Final and Binding Judgment Rendered by a Foreign Court of the
Code of Civil Procedure, Act No. 109 of June 26, 1996 (% i-+/\ 44N
BT OREE AR E IR 5EAO T~ AT 155 R 2 0%
A5, [EIRAAE, PR\ H N HIEHE FUS), since the decision
is considered to be contrary to public policy in Japan (Ishii 2014, 188).**

The hardships and other contingencies mentioned above, such as
gender transitioning and re-assignment or relationship breakdown,
are also not covered by Japanese regulation.

10 Tokyo High Court, 29 September 2006, [X4E Minshi 61, 2.

11 According to Article 118 of the Code of Civil Procedure, Act No. 109 of June 26, 1996:
“A final and binding judgment rendered by a foreign court is valid only if it meets all of
the following requirements: (i) the jurisdiction of the foreign court is recognized pur-
suant to laws and regulations, conventions, or treaties; (ii) the defeated defendant has
been served (excluding service by publication or any other service similar thereto) with
the requisite summons or order for the commencement of litigation, or has appeared
without being so served; (iii) the content of the judgment and the litigation proceedings
are not contrary to public policy in Japan; (iv) a guarantee of reciprocity is in place”.
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Nonetheless, in 1988 the Japan Society of Obstetrics and
Gynecology banned posthumous reproduction with embryos and
eggs. In a statement on the cryopreservation and transplantation of
human embryos and eggs, the Association manifested an antagonis-
tic approach to the procedure. The ban was renewed once again in
2007: in a statement on cryopreserved sperm, the Association also
prohibited posthumous reproduction using any kind of cryopreserved
reproductive cells, since there is no way for a doctor who performs
IVF to verify the will or the agreement of deceased partner, even if
he had given informed consent during his life. The Association con-
sidered that consent, once death has occurred, loses the character-
istic of being current (Uedaa et al. 2008, 285).

6 The Case Law Approach of the Italian Legal Ban,
Limiting Its Application

The Italian case law has adopted an interpretative approach that
varies depending on the type of treatment.*? In fact, post-mortem
reproduction generally refers to the use of assisted reproductive
techniques after an individual’s death. Thanks to advancements in
cryopreservation techniques, which play a pivotal role in enabling
new reproductive options, this field has seen progressive growth.
Within this phenomenon, post-mortem reproduction encompasses
three distinct variations: post-mortem sperm retrieval, post-mortem
fertilization, and post-mortem embryo implantation. Posthumous or
perimortem cell retrieval is achieved by slowing the decay of tissues
and cells, cell harvesting for assisted reproduction is made techni-
cally possible. This procedure is initiated on a subject after a perma-
nent loss of consciousness or death, so that the other living patient
can use the reproductive cells, fertilize them using MAP, obtain an
embryo, and then implant it at a desired time to start a pregnancy.
Instead, post-mortem fertilization is realized when the fertilization
takes place at a time when one of the two patients has died and the
other is still alive. While post-mortem embryo implantation is real-
ized when reproductive cells have been taken from living subjects,
fertilized to form an embryo, which is cryopreserved and used in
an embryo transfer into the female partner after the death of their
male partner.

12 Inthe Italianjudicial system there are territorial courts of first instance (Tribunali),
whose decisions can be appealed before the Courts of Appeal (Corti d’Appello); while,
legitimacy issues can be asserted before the Supreme Court (Corte di Cassazione).
Differently, the activity of reviewing the constitutional legitimacy of laws is among the
duties of the Constitutional Court (Corte costituzionale), and this review can be urged
by the Italian courts on an incidental basis.
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According to the Italian case law, the indirect Italian prohibition
on post-mortem fertilization does not apply to all the cases, but only
to some of them. In particular, the prohibition of post-mortem fertili-
zation applies only when the subject is already deceased at the time of
the beginning of the procedure or when the embryo has not yet been
produced as of the time of death (Perrino 2024b, 249). Instead, post-
mortem embryo transfer, involving the uterine transfer of an embryo
that was already produced before the death of one of the two parties,
does not fall under the prohibition. Moreover, this case law has been
implemented by the Ministry of Health with new guidelines for MAP
experts and clinics. However, it is important to understand the rea-
sons behind these three groups of decisions that may impact the so-
lution of other controversies on contingencies.

On posthumous or perimortem sperm retrieval, only one case
has been recorded. The Court of Vigevano*® issued a ruling in 2009.
A woman wanted to have a child through the use of reproductive
cells removed from her husband while he was in a vegetative coma.
Following the removal of the cells, the woman, acting as her hus-
band’s provisional guardian, filed an appeal to be authorized to give
consent, in place of the man for IVF. The Court of Vigevano did not
grant the petition, given the lack of free, informed, and aware con-
sent of one of the patients and future parents (De Rosa 2022, 578),
since he was unconscious but still alive.

In further cases, the Tribunal and the Court of Appeals of Bologna
have ruled out the possibility of delivering the reproductive cells
of a deceased partner to the surviving female patient, given that
Italian law precludes post-mortem fertilization.** Similarly, the Court
of Rome*® has stated that biological specimens are not objects of
right; they are not property and, therefore, no one can claim proper-
ty over them. If so, reproductive cells cannot be transmitted through
the rules of inheritance. And for these reasons, the surviving female
patient cannot claim control of these cells because she does not and
cannot own reproductive cells. Moreover, informed consent for MAP
is pivotal, since it allows cryopreservation, the use of cells taken dur-
ing the patient’s lifetime, and it makes such treatments conditional on
there being a reproductive purpose, according to the so-called prin-
ciple of finality. The principle of finality is a general limit imposed to
treatments that allow to process body parts, but it can also be found
in the data protection regulation. The principle limits the use of cells
to those purposes for which the person has been properly informed

13 Trib. Vigevano, 3 giugno 2009, in Dir. fam. succ., 2009, 1847.

14 Trib. Bologna, 31 maggio 2012, n. 1522 in Foro it., 2012, 1, c. 3349, conf. da App.
Bologna, 11 dicembre 2013, n. 2203.

15 Trib. Roma, sez. II, 28 giugno 2013, n. 14146, in Nuovo dir. civ., 2016, 1, p. 139 ss.
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and for which he or she has given his or her consent, provided that the
destinations need to be compatible with the legal system. The prin-
ciple is based on Art. 22 of the Oviedo Convention and art. 170-bis,
§ 3 of the Industrial Property Code (Dani 2024, 279). So, according
to the consent finality, on a theoretical level the artificial insemina-
tion on these reproductive cells can be executed even after death if
the reproductive purpose persists. However, the reproductive final-
ity persists only during the patient’s lifetime, while after death the
permission to use body parts is lost along with the deceased person’s
ability to become a parent.

The Court of Modena in 2019 has also used the principle of final-
ity, by stating that informed consent to MAP is functional to repro-
duction and, therefore, to achieve of filiation. This finality is binding,
freezing cells would be useless, if not functionalized for future use
in an artificial insemination cycle. Nonetheless, as the Roman court
has already stated, the general provisions of succession do not ap-
ply, so the surviving patient cannot legitimately obtain the cryopre-
served cells as a sole heir.

Yet, in 2019 the Court of Rome stated the exact opposite. The
judge®® considered that the will of the patient, who previously au-
thorized the removal of the cells, can govern the same cells: among
the atypical non-patrimonial testamentary dispositions, one can con-
firm and revoke consent to MAP, as long as there is no formation of
the embryo and can even revoke one’s consent to the cryopreserva-
tion contract. So, in contrast to precedent, the Court of Rome affirms
that inheritance cannot be denied and the surviving patient inherits
the control of the explanted cells.

Except for the last isolated pronouncement, Italian jurisprudence
seems to agree in excluding inheritance rights over reproductive
cells and thus post-mortem fertilization. This solution seems con-
vincing because it also prevents discrimination against women who
are not married to the deceased patient and cannot claim to be their
heir. It also seems respectful of self-determination in care, including
reproductive health, as well as people’s power of control over their
body parts. Self-determination should be manifested through the law-
ful means, namely informed consent. However, consent does not pro-
duce effect after death: for this reason, a will or a bio-will should be
used to provide determination over the body parts usage after death.
In fact, among the atypical non-property provisions of the will, the
testator may, according to Italian law, provide for and dispose of con-
trol over his or her cells in the future. Otherwise, the rules on legal
succession cannot be applied, because there would be a lack of pro-
vision applicable to this kind of ‘goods’ without any economic value.

16 Trib. Roma, 8 maggio 2019, in Foro it., 2019, 1, c. 1952.
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So, testamentary succession could be considered permissible but not
succession governed by law, in the absence of a valid, complete, ef-
fective will over body parts.

Different considerations have been made by Italian jurisprudence
for the embryo transfer of an embryo produced before the part-
ner’s death and implanted after the partner’s death. According to
the Italian case law this case is not covered by the prohibition, the
practice is permitted, it complies with the subjective requirements
for access to the law and the child born is the child of the prede-
ceased patient. This approach is to be traced in a number of judge-
ments issued by Courts of Bologna,*” Lecce,*® L'Aquila,*® but also by
the Ttalian Supreme Court (Corte di Cassazione)?® and the Italian
Constitutional Court (Corte costituzionale) (D’Amico, Liberali 2023;
Liberali 2023, 557; Angelini 2023, 4),>* which concurred on the fol-
lowing arguments: the lack of an absolute ban and the specificity of
the consent to MAP (Cordiano 2020, 525; Petta 2022, 1016; Faccioli,
17; Perrino 2024a, 439).

According to case law, the Italian rules do not provide for an
express prohibition of post-mortem reproduction but Art. 5 of the
Italian Law on MAP requires that the patients must both be alive at
the time the fertilization cycle is started. Therefore, if the patients
were both alive at the time treatment began, the procedure meets the
subjective requirements of the law, regardless of the male patient’s
eventual death in the final stages of the procedure. Cryopreservation
and implantation constitute only two stages of a whole MAP cycle
that begins with the retrieval and fertilization of gametes. The cy-
cle is already legitimately underway but can be, for a few days or a
few years, suspended.

Secondly, consent to MAP becomes irrevocable after fertiliza-
tion, so the eventual death of one of the two patients is irrelevant.
Moreover, the purpose of consent is emphasized, following the prin-
ciple of finality: there is no function other than reproductive func-
tion that can justify the retrieval of reproductive cells in Italy. The
legal act serves to establish filiation; it constitutes the manifesta-
tion of the will not only to undertake a therapeutic course of action
but - above all - to assume parental responsibility voluntarily and
consciously over the child born. Furthermore consent, as already
stated by case law for the continuation of the cycle of MAP during
a couple crisis, is given in the interest of the future child and, like

17 Trib. Bologna, sez. I, 16 gennaio 2015, in De Jure.

18 Trib. Lecce, 24 giugno 2019, n. 2190, in D&G, 8 agosto 2019.

19 App. L'Aquila, sez. I, 20 giugno 2022, n. 875, in De Jure.

20 Cass. civ,, sez. I, 15 maggio 2019, n. 13000, in Giur. It., 2019, c. 1506.
21 Corte cost., 24 luglio 2023, n. 161.
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many of the rules contained in Law No. 40/2004, safeguards the dig-
nity of the human embryo.

The Constitutional Court sharply outlined the dichotomy of the
man'’s irrevocable consent and the woman patient’s always revo-
cable consent in assisted fertilization procedures. It is true to the
Constitutional court that the rule of law prohibits the withdrawal of
consent after fertilization and this restricts his self-determination
in treatment, but his determination to start MAP matures in a con-
text in which he is made aware of the possibility of cryopreservation,
and he also gives his consent to this eventuality. Thus, once the pa-
tients have agreed to freeze the embryos, it must be expected that
meanwhile something may happen to patients. On the other hand,
the woman can always withdraw consent because there is a need for
coordination between the Italian law on MAP and the Italian law on
abortion: if the woman can terminate the pregnancy then she can al-
so withdraw consent to MAP before the pregnancy. In this sense, the
2015 guidelines implementing the Italian law on MAP provide explic-
itly that the female patient may request embryo transfer at any time.

In addition to these arguments, the Italian Constitutional Court
moves from a new consideration, namely the particular way in which
MAP affects a woman’s body. The female patient undergoes more in-
vasive therapies and treatments than those reserved for the male pa-
tient. Unlike her partner, she is forced, the court argues, to undergo
severe risks and suffering. The female patient undergoes these time-
delayed procedures after placing her trust in the man’s expressed
determination as well. Thus, the irrevocability of consent preserves
the psycho-physical identity of the woman involved.

After emphasizing the relevance of the female patient’s body, how-
ever, the Constitutional Court goes on to state how the consent giv-
en is also functional in protecting the dignity of the in vitro embryo
(Perrino 2024a, 439). According to the Court, the law and informed
consent to MAP promote life and are placed to protect the dignity of
the human at every stage, under Art. 2 of the Constitution of 1948,
even the bearer of a ‘principle of life’. Therefore, a compression of
man’s free self-determination for the protection of the embryo’s pri-
mary interest in being born is not unreasonable. The embryo’s in-
terest is not affected by the death or separation of the parents: the
loss of a shared project between the future parents after fertilization
isn’t relevant, since the female patient’s willingness persists and giv-
en the existence of an interest in the embryo’s birth.

For all these reasons, the right of succession is not invoked and
the child born will be the child of the parent who died before its con-
ception and birth. However, the question of his or her inheritance

22 TheItalian Constitution was promulgated in 1947, while it entered into force in 1948.
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rights remains open, since he or she was conceived after the fa-
ther’s death: in fact, the unborn child can only succeed to the fa-
ther’s rights by will.

The last ruling seems to usher an unprecedented and necessary
valorization of women'’s self-determination and a renewed reflection
on the female body in the procreative experience, also in contrast to
the previous decisions (Angelini 2023, 8). However, these conclusions
are reached by negatively marking the MAP techniques, as the court
had already done with abortion. In particular, it is stated that these
procedures, to which the female patient submits herself, in the full
and free exercise of her constitutionally protected self-determina-
tion, entail for the woman “the serious burden of making her corpo-
rality available, with an important physical and emotional investment
in parenthood involving risks, expectations, and suffering” (Liberali
2023, 562; Angelini 2023, 8). Not only that, because the decision em-
phasizes the role of the female patient’s body and self-determination,
but then proceeds to balance the embryo’s, who is not yet a person
and has not yet rights, interest in being born and the male patient’s,
who is yet a person, right to self-determination.

7 The Case Law Approach in Japan: Prohibiting
Post-Mortem Reproduction and Acknowledgement
of Filiation, Even Without a Legislated Ban

The absence of a clear ban, the liberalization of the procedure for
cis-heteronormative couples, and a legal framework based on the le-
gal parenthood of the social parents who manifested their informed
consent are the factors that created the perfect environment for sev-
eral court cases on the matter (Doan et al. 2020, 257). Since 2003 un-
til recent years, there have been several legal cases concerning post-
mortem reproduction, mainly in relation to post-mortem fertilization
procedures performed on frozen reproductive cells, in which the sur-
viving patient already performed the fertilization and the embryo
transfer but later asked for parenthood acknowledgment and regis-
tration in the child’s birth certificate considering the pre-deceased
social parent, partner and patient (Sabatello 2014, 40; Mayeda 2006,
2). Judges were not called upon to determine whether the child should
have or could have inheritance rights nor if he or she should receive
any social security benefit as the child of the deceased biological/so-
cial parent nor if the MAP procedure should or could be performed
in Japan, accordingly with the Japanese law on the matter (Sabatello
2014, 39). However, the issue of the admissibility of the treatment
carried out after the death of one of the two patients was analyzed
indirectly by the judges, as a factual and legal prerequisite for the
decision requested by the party.
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In 2003,** a widow used her husband cryopreserved reproductive
cells in a MAP cycle, since he froze his cells to preserve his fertility
before a cancer treatment. He gave consent to the cell extraction, but
not to MAP. The male patient died a year after the cell deposit, later
the embryo was formed, the transfer was completed, and the baby
was conceived and was born 18 months after the male patient’s death.
The female patient, who is the legal and biological mother of the child,
filed the paternity suit, after her local city office refused to add the
male patient’s name to the birth certificate. Both the local city office,
and the Matsuyama District Court rejected the paternity suit and re-
fused to recognize the dead male patient as the father, even if the ba-
by was born through MAP using the male patient’s cells. According
to the judge, the Japanese Civil Code of 1898 provides legal recogni-
tion for filiation, considering the biological filiation and the ordinary
presumptions of paternity, Art. 820 of the Japanese Civil Code. So, a
child may be considered legitimate if his or her birth comes within
300 days after the spousal relationship is terminated®* and this re-
lationship could be terminated by death. The Japanese Civil Code of
1898 doesn’t provide other rules and it doesn’t consider the case of
post-mortem filiation by MAP. Since only the presumption of father-
hood within 300 days, within the death and the birth, could be ap-
plied, the filiation could not be recognized.

Later, the woman appealed® and in 2004 the Takamatsu High
Court reversed the decision, by considering the prior consent suffi-
cient even if not current.

The Takamatsu High Court decision was challenged again before
the Second Petty Bench in 2004,%¢ but the request was dismissed,
by considering the Japanese Civil Code’s provisions on the presump-
tion of paternity. According to Second Petty Bench decision of 2004,
the Japanese legislation has a gap on post-mortem reproduction and
for this reason it is impossible to establish a parent-child relation-
ship based on the consent to reproductive cell retrieval, since the
birth occurred years after the male patient’s death. The court adds

23 Matsuyama District Court, 12 November 2003, Jfii3 Hanrei-jiho 1840 (2003), 85.

24 The 300-days rule is a provision implemented by the Japanese Civil Code of 1898,
Art. 820, and it is a rule provided to identify the person who will be responsible for
the child’s maintenance. The same rule is provided by the Italian Civil Code of 1942,
Art. 232. However, this presumption has been recently revised in Japan: according to
the new reform and staring from 2024, the husband is presumed to be the father of any
child born during marriage, and any child born within 300 days from divorce is consid-
ered to be the former husband’s. Children born 200 days after marriage or remarriage
are attributed to the current husbands. Even after the reform, the child born through
post-mortem reproduction would become the father’s legitimate son and his heir.

25 Takamatsu High Court, 16 July 2004, J|##s Hanrei-jiho 1868 (2004), 6.
26 Second Petty Bench, 4 September 2004, [4: Minshi 60, 7.
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that the pre-deceased male patient would not have any parental au-
thority over the child since he died before the child’s birth, and, for
this reason, the child will not enjoy the father’s custody, care, or sup-
port. Moreover, the child would not become his father’s heir, accord-
ing to the 300-days rule (Goodman 2017). According to the concur-
ring opinion on the case by Justice Takii Shigeo,?” parenthood is also
based on the environment provided by the adults in which the child
would grow physically and mentally. Even considering the best inter-
ests of the child, the child could claim kinship with the male patient’s
relatives and to gain rights and obligations of support, but the par-
enthood acknowledgment and registration in the child’s birth certif-
icate do not have any legal implication or effect.

The Second Petty Bench decision of 2004 is based on Art. 820 of
the Japanese Civil Code and on the informed consent to MAP, while
appears reluctant to interfere in the enactment of laws or principles
as a matter of separation of powers (Caldironi 2024, 23) and consid-
ering the traditional conceptualization of the family as an institution
mainly associated with a heteronormative structure. The Japanese
Civil Code regulates parental acknowledgment for children who were
born after the parent’s death; however, the Civil Code was enact-
ed before the MAP regulations implementation and, for this reason,
the Japanese Civil Code does not consider this case in which filiation
is based on consent and not on the natural conception. These rules
could be extended beyond the space of ordinary application, but the
Second Petty Bench does not follow this path. Finally, yet important-
ly, the concurring opinions by Justice Takii Shigeo and by Justice Imai
Isao highlight that it is necessary to consider the appropriateness of
a procedure in which the baby is born, taking into specific account
the male patient’s living consent, implying that this consent is void
after his death.

Again, in 2008 the Japanese Supreme Court*® was asked to rule on
the matter in a similar case and adopted the same decision consider-
ing similar arguments: according to the decision, the recognition of
the filiation relationship must be established by law and, therefore,
it is up to the Japanese law, not to the judge, to determine whether
the child born after the male patient’s death will be legally regard-
ed as the father’s child. So, in the absence of a legislative choice in
this regard, filiation cannot be established, considering the welfare
of the child, the necessary awareness of all those who were involved,
social customs, and ethical positions on the subject.

27 There are two concurring opinions on the case: one by Takii Shigeo and the oth-
er by Justice Imai Isao.

28 Supreme Court of Japan, Grand Bench, 4 June 2008, Supreme Court Reports, Civil
cases (s AT I API4E) 7 (60), 2563.
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7.1 The Case Law Approach in Japan:
MAP During the Couple’s Crisis and After Transition

Other cases of contingencies should be considered to consider the
consistency of jurisprudential trends.

In 2005 the Tokyo High Court decided a case in which a couple of
patients had access to MAP but later had a fight and broke up. The
female patient asked to have access to the frozen samples to have
a child. On the matter the Tokyo High Court stated that filiation re-
sulting from the use of MAP is subject to a special regime. Unlike
biological filiation, there is an additional component which is rele-
vant for filiation: the patient’s consent to MAP. For this reason, even
if two parties dissolve their marriage, then it is always necessary to
consider the role of their consent to MAP, to verify whether it is still
valid, and finally determine, in the event of a marital breakdown, to
whom to entrust the child. In the 2005 case the Tokyo High Court en-
trusted the minor to the mother; nevertheless, a presumption of le-
gitimate filiation was held to apply because of the consent expressed
by the father.

In 2005 the Osaka High Court?*® was called to rule on a similar
case. The female patient had undergone MAP without the partner’s
consent, the procedure was successful and she became mother.
Nevertheless, after the child’s birth, the male patient asked to be
recognized as the child’s father. Despite his recognition, the Osaka
High Court denied the existence of a filiation legal relationship,
because whenever MAP is used, the basis for filiation is consent.
If the procedure, on the other hand, was carried out without valid
consent from the two patients who want to become parents then
the filiation cannot be established. So, the Osaka High Court
adopted a decision based on the protection of self-determination
in reproductive treatments, to respect the actual decision of the
patient with his or her informed consent. Consent is considered at
the time of the beginning of the procedure and not at the time of its
conclusion. However, this decision values patients’ self-determination
in treatment, considering informed, current, and aware consent, but
does not consider how the woman’s body is involved in MAP: the
judges who decided these cases did not consider the different type
of contribution that the male and female patients provide to MAP
and that it is quite difficult to perform MAP specifically for women.
So, these decisions appear to be detrimental for women who cannot
conceive naturally and invested their cells, their money and their
time in the IVF cycle. Moreover, it should be noted that this reasoning
takes a negative view of single parenthood and of less traditional

29 Osaka High Court, 9 June 2005, J|#liK:i} Hanrei-Jiho 1938 (2005), 8.
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families, considering the cis-heteronormative married couple as the
sole model for the Japanese family (de Alcantara 2024, 97).

In 2022 a trans woman asked the Tokyo Family Court*® to acknowl-
edge her parenthood, since her son was born through MAP by using
the sperm she froze before transitioning. The Court rejected her claim,
so she appealed the decision and the Tokyo High Court upheld the low-
er court’s decision, ruling that, as in the other scenarios affected by
the contingency, the situation is not regulated by the Japanese law on
filiation by MAP. Since there is a lack of normative referent that al-
lows the court to consider the transition of the biological parent, who
gave consent, she will be recognized as a parent, but as a father of the
child and not her mother. Between this and the previous cases there is
one key difference: the patient’s consent to MAP persists and has not
lapsed with a couple crisis or death. Instead, the gender assigned to
one of the two patients changed during the course of the procedure.
So, according to the Japanese judges, this change would seem not to
affect the validity of the informed consent given and renewed by the
patient. Thus, the adherence to the strictest interpretation, the use of
the principle of separation of powers, and the emergence of the regu-
latory gap allows the courts to grant some parental rights to the par-
ent but especially to the child born after the reproductive contingency.

8 Conclusion

Italy and Japan share a rapidly aging society and a political will to
reinforce a traditional model of family through the national rules.
However, the lack of a regulation on reproductive contingencies gen-
erates doubts in the interpretation of existing rules, contained in laws
on MAP and the Italian and Japanese Civil Code. These doubts have
led to legal disputes over the management of reproductive contin-
gencies, in similar cases in Italy and Japan, which have received dif-
ferent solutions from the courts.

The Italian jurisprudence adopts a seemingly progressive ap-
proach for the implementation of some MAP procedures, even af-
ter the intervention of some contingencies after informed consent to
treatment and allows the recognition of the filiation. From this ap-
proach comes the possibility of acknowledging the filiation even to-
wards those male patients who have withdrawn their consent or who
are already deceased and cannot provide a valid and current consent
to MAP. The reasoning of the Italian judges moves from an innova-
tive consideration of the woman’s body in MAP proceedings, as well

30 Tokyo Family Court, 28 February 2022, in TKC Law Library, LEX/DB, Ref.
No. 25591787.
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as from the special protection accorded to the human embryo, while
devaluing the rules of the Italian Civil Code regarding succession,
the lack of regulations on the management of reproductive contin-
gencies and MAP-born succession in the Italian MAP law.

The Japanese jurisprudence, instead, adopts a stricter approach
in accordance with the current legal norms: the lack of discipline on
the management of reproductive contingencies leads to the search
for norms for the resolution of disputed cases. So, these norms are
identified in the Civil Code and compliance with them cannot lead to
the declaration of child status between non-consenting or invalidly
consenting parent and MAP-born child. The respect for the princi-
ple of separation of powers becomes crucial, especially for the reg-
ulation and implementation of reproductive rights on which there is
no international consensus.

The comparison between the two disciplines and how they were
applied determines some doubts which still remain unsolved. In Italy,
as in Japan, the handling of contingencies does not find rules in the
laws, however, the Italian courts have allowed certain procedures
and consequently allowed even posthumous attribution of child sta-
tus, while the Japanese courts have ruled this out because attribut-
ing child status would be useless without the care and inheritance
rights that come with it. So, do MAP births in Italy have an empty
child status because it lacks its contents? The 300-days rule, pro-
vided by the Japanese Civil Code and used by the Japanese jurispru-
dence to solve the cases, is also provided by the Italian Civil Code.
Why was this rule not even considered by the Italian judges? Is it to
be inferred that when applying Italian law on MAP then the rules of
the Italian Civil Code cannot apply? If this is true, then it is unclear
what inheritance rules should then apply and what inheritance rights
should be given to those born with MAP. Also, is it true that Italian
jurisprudence considers the special involvement of the woman’s body
in MAP proceedings, or is this an argument used to justify other pur-
poses, such as paternalistic protection of embryos and fetuses? It the
women’s bodies argument just a way to reinforce the traditional fam-
ily model for women who have cryopreserved reproductive cells and
embryos with their husbands and partners but then it turns out that
women’s bodies are completely ignored when they are singles or they
are affected by structural infertility, such as homosexual women, or
they are affected by greater infertility condition which force them to
ask for third parties reproductive cells?

The comparison also allows to reflect and look to the future. The
Japanese case law appears to be consistent in its pronouncements,
respecting the separation of powers and the legal provisions. In con-
trast, the Italian case law seems to value different arguments depend-
ing on the case. It must now be understood whether Italian case law
and Japanese case law will be consistent in dealing with the latest
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contingency: the prosecution of a MAP treatment after the patient’s
transition. The issue has already been decided by the Tokyo High
Court in Japan and showed the consistency of the Japanese case law.
At this point, it will need to be checked whether the Italian case law,
in the case now pending before the Italian Constitutional court,**
will value the role of the woman’s body in MAP even when the pa-
tient is trans.
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