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Abstract The international financial crisis seems to have no effect on global art market; as the 
TEFAF Report demonstrates art market has grown exponentially in the last ten years. The increasing 
economic value of this market attracts criminal organisations and it happens quite often that cul-
tural property is object of illicit trade. For this reason, it seems interesting to focus the study on the 
international provisions regulating the duty to return stolen or illicit exported cultural property and 
their effects (if any) on the Italian rule protecting the bona fide purchaser also in case of stolen goods.

Summary 1 Cultural Property Protection in a Growing Art Market. – 2 The 1970 UNESCO Convention 
and 1995 Unidroit Convention. – 3 EU and the Protection of Cultural Property. – 3.1 Directive 2014/60/
EU of 15 May 2014. – 4 The Implementation of the Directive in Italy. – 5 Duty to Return and Good Faith 
Acquisition of Cultural Goods Under Italian Law. – 6 Cultural Heritage as Commons.
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1 Cultural Property Protection in a Growing Art Market

The expression cultural property was used, for the first time, by the Hague 
Convention (Zagato 2007). Following what occurred during WWII, the 
international community deemed it essential to protect cultural property 
from the devastating effects of war. 

If protection of cultural property from armed conflicts could be consid-
ered as a primary form of protection, in recent times a new kind of protec-
tion is arising: the protection of cultural property from illicit import and 
from theft. This protection is becoming more and more meaningful on one 
hand because art market is growing continuously, on the other because 
this sector is of interest to criminal and/or terrorist-led organisations.1 For 
this reason, it is important to adopt suitable rules to fight illicit trade of 
cultural property on both national and international level (Fiorentini 2013, 
103 ff.; 2014a, 189 ff.; 2014b, 589 ff.).

1 See the Resolution 2347 (2017) of the UN SC adopted on 24 March 2017.
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One of the easiest ways to appreciate new trends of the international 
art market is to analyse the TEFAF Art Market Report (Magri 2017), a 
yearly report issued by one of the world’s most well-known art fairs. This 
fair takes place each year in Maastricht and is considered to be a highly 
significant annual meeting for art experts, sellers and collectors. Every 
year the TEFAF drafts a Report that examines global art market trends. 
The Report also examines specific market sectors, such as the increase in 
art fairs, online sales and the economic impact of the various segments of 
the art market. According to the TEFAF Art Market Report 2015,2 in 2014 
the global art market reached its highest ever-recorded level. Post-War and 
Contemporary art dominate the art market with modern art accounting 
for 28%. Old Master sales accounted for only 8% of the fine art auction 
market, even if this field has over 50% of the market share in terms of 
value. In 2013, the US held the greatest share of fairs (39%), with Europe 
in second place (38%),3 and Asia becoming a significant market (12%). 
The top 22 fairs and sales generated over a million visitors and art fairs 
accounted for an estimated €9.8 billion in sales. This amount is even higher 
if we consider that many sales took place after the fair as a result of new 
contacts between dealers.

The digital art market is also growing rapidly, as the Internet revolution-
ises this sector too. E-commerce in art objects has attained a significant 
place; online sales of art and antiques were estimated to have reached 
around 6% of all sales in terms of value, with the majority of sales being 
made in the so-called “middle market” ($1,000-$50,000).4

The 2015 report clearly sets out just how important the art market is 
from an economic point of view. It contributes to employment and posi-
tively influences adjacent industries. According to the TEFAF report, 

it is estimated that 2.8 million people are employed globally by around 
300,000 companies trading in art and antiques. The global art trade 
spent €12.9 billion on a range of external support services directly 
linked to their businesses in 2014. 

In the TEFAF Art market report 2015,5 Dr. McAndrew focuses on the 2015 
art market. According to this report, in 2015 the online space added new 

2 The report (written by Dr. Clare McAndrew, a cultural economist specialising in the fine 
and decorative art market) is available at: http://www.tefaf.com (2017-12-15).

3 The US and UK accounted for a combined 62% of all world imports of art and antiques.

4 It should be noted that we should not consider only e-bay; there are websites dedicated 
to art auctions and sales, such as, for instance, Art.com, Artspace.com, liveauctioneers.
com and Gagosian.com.

5 The report is available at: http://www.tefaf.com (2017-12-15).

http://www.tefaf.com
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intermediary phases to transactions, some of which are intermediaries to 
intermediaries in the offline market. The highest-spending top collectors 
of art do not, however, require any alternative to the old system of auction 
houses or galleries.6 Therefore, top purchases via online sales are still rare. 
However, without a doubt for those art buyers operating below the high-
est levels the online art space does make art more accessible. The report 
2016 marks the first time since 2011 that the art market has decreased in 
value. This decrease however may be explained by the higher level of sales 
generated over the last ten years, making it harder to ensure consistent 
growth, particularly in a supply-limited art market. This has caused an 
unavoidable slowdown as some sectors have struggled to keep up the pace 
(Kinsella 2016). In 2015, only the US market enjoyed significant growth, 
with sales there attaining the best worldwide performance, registering a 
4% increase over 2015. Other regions experienced a decline. In particular 
Chinese market sales dropped 23% and sales in the UK dropped by 9%. 
The economic context is particularly important for understanding the rel-
evance of the cultural market and the need to regulate it accordingly. In 
this field, it would be particularly helpful to adopt a law and economics 
approach in order to better appreciate whether the rules introduced are 
adequate to regulate the market, or not. The economic value of art makes 
it evident why this sector is of interest to criminal and/or terrorist-led 
organisations (Kretschmer 2016, 308 ff.).7

The economic analysis also makes it clear that the art market is not 
confined to national boundaries. This feature of the market has effects on 
its regulation. As Professor Jayme (2015, 29) has pointed out, “Today art 
law is in itself an international subject”. If someone goes to a local German 
flea-market and finds a Mozart autograph,8 he or she may be faced with 
a recovery claim from the Austrian National Library (Jayme 2015, 29). In 
countries like Switzerland there are even toll-free warehouses where high-
priced art objects are stored, a no-man’s-land of international commerce 
(Jayme 2015, 29). 

In order to provide for the protection of cultural property as well as 
art commerce, the subject of art law as such is in urgent need of further 
development. 

Examples of this development in international law can be found in the 
1970 UNESCO Convention or the 1995 Unidroit Convention and, at Euro-

6 See the interview of Dr. McAndrew published on Artnet News, 9 March 2016, URL htt-
ps://news.artnet.com/market/clare-mcandrew-on-the-tefaf-report-274279 (2017-12-15).

7 See also the article “Culture and jihad, grimly connected through the art market’s 
‘blood antiquities’”. Economist, 30 November 2015, URL http://www.economist.com/blogs/
prospero/2015/11/antiquities-and-terror (2017-12-15).

8 See Amtsgerichts AG Coburg, 24.04.1992. Neue Juristische Wochenschrift, 1993, 938.

https://news.artnet.com/market/clare-mcandrew-on-the-tefaf-report-274279
https://news.artnet.com/market/clare-mcandrew-on-the-tefaf-report-274279
http://www.economist.com/blogs/prospero/2015/11/antiquities-and-terror
http://www.economist.com/blogs/prospero/2015/11/antiquities-and-terror
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pean level, in the Regulation 3911/92, amended several times and replaced 
by Regulation 116/20099 and in the Directive 93/7/EEC,10 amended by the 
Directive 2014/60/EU.11

In this paper, I will focus my attention on the duty of restitution of cul-
tural property in case of illicit importation and theft (Magri 2011, passim; 
Stamatoudi 2011, passim; Frigo 2007, passim; Jayme 2006, 393 ff.). The 
duty arises from the deeply connection between cultural goods and their 
environment, there are no doubt that a simple modification of the place 
in which a cultural object is located could influence (and prejudice) its 
cultural value (Giannini 1976, 1 ff.; Magri 2011, 118). The duty of restitu-
tion has also an interesting implication in case of good faith purchaser, in 
particular in Italy, where art. 1153 of the Civil Code give a broad protection 
in case of acquisition a non domino. 

2 The 1970 UNESCO Convention and 1995 Unidroit Convention

The 1970 UNESCO Convention is the first international instrument dedi-
cated to the fight against illicit trafficking of cultural property. Its aim is to 
prevent activities threatening the conservation of CH like thefts, illicit ex-
cavations of archaeological sites and illicit circulation of cultural property. 
According to art. 1 of the Convention the term ‘cultural property’ means 
“property which, on religious or secular grounds, is specifically designated 
by each State as being of importance for archaeology, prehistory, history, 
literature, art or science” and which belongs to one of the categories listed 
in the same article. The Convention’s principles are generally considered 
crucial for their importance, however it is not so persuasive in regard to 
the measures it provides to guarantee their achievement (Frigo 2007, 12 
ff.). In other words, the Convention introduces beautiful principles without 
effectivity, because the principles are not assisted by detailed provisions 
ensuring their achievement by member States.

To ensure greater effectiveness in the protection of cultural property 
from illicit trade, in 1995 the Unidroit adopted a Convention on Stolen or 
Illegally Exported Cultural Objects. The purpose of this Convention was to 
develop uniform rules regarding the international art trade. The Unidroit 
Convention contains minimal legal rules on the restitution and return of 

9 Council Regulation (EC) no. 116/2009 of 18 December 2008 on the export of cultural 
goods, in OJ L. 39 of 22 February 2009. 

10 Council Directive 93/7/EEC of 15 March 1993 on the return of cultural objects unlaw-
fully removed from the territory of a Member State, in OJ EEC 74 of 27 March 1993.

11 Directive 2014/60/EU of the EP and the Council of 15 May 2014 on the return of cultural 
objects unlawfully removed from the territory of a member State and amending Regulation 
(EU) 1024/2012, in OJ L 159 of 28 May 2014.
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cultural objects and it regulates one of the most salient problems deriv-
ing from the restitution of cultural property: the protection of the bona 
fide purchaser. According to art. 3 of the Convention “the possessor of 
a cultural object which has been stolen shall return it”. However, if the 
possessor neither knew (nor ought reasonably to have known) that the 
object was stolen and he (she) can prove his (her) due diligence when 
acquiring it, the convention entitles him (her) to payment of a fair and 
reasonable compensation (art. 4). The same provision applies in case of 
illegally exported cultural property (art. 6; see also Wantuch-Thole 2015, 
213). According to some scholars this duty means that “the States of the 
civil law tradition, which allow, in their legal traditions, the acquisition 
a non domino of property by the good faith possessor must modify their 
legislation in the superior interest of restitution of the stolen cultural 
object” (Borelli, Lenzerini 2012, 18). Such a consequence on the national 
legislation is maybe too broad, but it is clear that the duty foreseen by the 
Convention operates even if the national legal system protects the inter-
ests of the good faith purchaser.

The 1995 Unidroit Convention restates the same principles of the 1970 
UNESCO Convention, but it is more detailed regulating the restitution of 
cultural property. Such a meticulous approach and the lack of the room 
for manoeuvre left to the contracting States are indeed the reasons why 
the 1995 Unidroit Convention is unsuccessful (Frigo 1996, 435 ff.; Jayme, 
Wagner 1997, 140 ff.; Gardella 1998, 997 ff.). To better understand the 
reason because States are reluctant to ratify the 1995 Unidroit Convention 
and its deep impact on the international art market it seems really mean-
ingful to read what Mr. L.A. Lemmens, the Secretary General of TEFAF, 
wrote in regard to the Convention: 

a dealer at a fair in any Unidroit country could be bankrupt by accusa-
tion from any visitor claiming that the dealer is handling stolen goods. 
Under Unidroit regulations, such accusation can lead swiftly to confisca-
tion of paintings and objects even if his innocence is proved.12 

It is quite obvious that art dealers started a fierce lobbying to ensure that 
the Convention is not ratified by national Parliaments (Lalive 2009, 324).

3 EU and the Protection of Cultural Property

Only in the 1990s did cultural property begin to be considered a subject of 
regulation by the EC. In fact, in the ECT cultural goods were considered 

12 XXI Art Newsletter, no. 15, 19 March 1996.
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as only one particular aspect of the common market (Barnard 2016, 163 
ff). According to art. 36 of the TFEU (earlier art. 30 of the TEC): 

The provisions of articles 34 and 35 shall not preclude prohibitions or 
restrictions on imports, exports or goods in transit justified on grounds 
of […] protection of national treasures possessing artistic, historic or 
archaeological value.13 

In the 1990s, the EC began to promulgate rules defending cultural prop-
erty against illegal exportation and ensuring its return, such as Regulation 
3911/92 or Council Directive 93/7/EEC. 

Regulation 3911/92 was amended several times and later replaced by 
Regulation 116/2009. This Regulation provides uniform control measures 
on the export of cultural goods outside the European Union. According 
to Regulation 116/2009, an export licence is required to export a cultural 
good outside the European Union’s customs territory. A person wishing 
to export such goods must address a licence request to the competent EU 
member state authority and an issued licence shall be valid throughout 
the Union. The country authority may reject an export licence only if the 
goods are protected by legislation covering national treasures of artis-
tic, historical or archaeological value. The export licence foreseen by the 
Regulation must be presented, together with the export declaration, to 
the competent customs office when the customs formalities for export are 
being completed.14 

In 1993, Council Directive 93/7/EEC was put in place in order to estab-
lish a mechanism for the return of cultural objects that had been unlawfully 
removed from the territory of an EU country. The Directive was aimed at 
securing the return of cultural objects that had been unlawfully removed 
from the territory of an EU country after 1 January 1993 and classified 
as national treasures possessing artistic, historic or archaeological value 
under national legislation or administrative procedures and fell within one 

13 Frigo (2017, 75) underlines that the “comparison between the various (equally authen-
tic) language versions of the TFEU (as well as of the former EEC Rome Treaty) shows some 
significant differences among them as to the scope of art. 36. At first glance, the margin 
of discretion of Member States appears wider under the Italian, Spanish and Portuguese 
versions, in that arts. 34 and 35 do not preclude prohibitions or restrictions on imports or 
exports of goods on the grounds of protecting a Member State’s artistic, historic or archaeo-
logical heritage. Conversely, the French and English versions”.

14 According to the Regulation 116/2009 there are three types of licence: a standard li-
cence (normally used for each export subject to Regulation 116/2009 and valid for one year); 
a specific open licence (particularly useful in the case of an exhibition in a third country and 
valid for up to five years) and a general open licence (issued to museums or other institu-
tions to cover the temporary export of goods belonging to their permanent collection; this 
licence is valid for up to 5 years). 
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of the categories listed in the Annex to the Directive or formed an integral 
part of a public collection (art. 1(1)). Under art. 1(2), unlawful removal 
was considered as any removal in breach of the legislation in force in the 
State or in breach of the conditions under which temporary authorisation 
was granted. 

In order to ensure the return of cultural objects, the Directive specified 
the procedures regarding the return proceedings. According to the Direc-
tive these proceedings could not be brought more than one year after the 
requesting EU country became aware of the location of the cultural object 
and the identity of its possessor or holder (art. 7(1)). This limitation period 
was considered one of the most problematic aspects of the Directive and 
was generally considered too short to guarantee the possibility to bring 
an action for restitution (Magri 2011, 60 f. and 123 ff.).

In addition, restitution proceedings could not be commenced if more 
than 30 years had elapsed from the time of unlawful removal of the object 
from the territory of the requesting Member State. The only exception 
in this regard was for objects that are part of public collections or ec-
clesiastical goods, where the time-limit for bringing a restitution action 
was regulated by national legislation or bilateral agreements between EU 
countries (art. 7). 

It is quite important to note that the Directive was neutral in regard to 
the ownership of the returned good. Its purpose was exclusively to secure 
the return of the cultural object to the requesting Member State, not to 
regulate its ownership after the restitution. According to art. 12, “Owner-
ship of the cultural object after return shall be governed by the law of the 
requesting Member State”. However, the possessor was to be awarded 
compensation in the event of loss of possession if he or she exercised due 
care and attention when acquiring such object. The compensation was to 
be paid by the requesting Member State, which could then claim reim-
bursement from the persons responsible for the unlawful removal. 

For lawyers engaged in private law, the provision for compensation was 
perhaps the most interesting part of the Directive because of its intrinsic 
link to the protection of a good faith purchaser. Indeed, as we will see, 
this topic has been thoroughly discussed, particularly by Italian scholars 
(Sacco, Caterina 2014, 445 ff.; Comporti 1995, 395 ff.; Magri 2015, 741 ff.). 

Council Directive 93/7/EEC was clearly in need of amendment in order 
to improve its effectiveness (Magri 2011, 115 ff.). According to reports 
from the EC to the Council, the EP and the Economic and Social Commit-
tee, the Directive’s problematic areas could be listed as follows:15 

15 Fourth Report from the EC to the EP, the Council and the European Economic and So-
cial Committee on the application of Council Directive 93/7/EEC on the return of cultural 
objects unlawfully removed from the territory of a Member State. Bruxelles, 30 May 2013; 
Third Report. Bruxelles, 30 July 2009; Second Report. Bruxelles, 21 December 2005; and 
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a. lack of administrative cooperation between Member States (also 
taking into consideration language barriers); 

b. in the case of archaeological goods taken from illegal excavations 
it was too difficult to prove the object’s provenance and/or the date 
when it was un lawfully removed; 

c. the Directive alone did not suffice for combating illegal trade in 
cultural goods; 

d. the Directive was only rarely applied, mainly due to administrative 
complexities, high costs, and the restrictive limitations and the short 
time periods for initiating return proceedings; 

e. the Annex needed to be amended to include new categories of goods 
and/or to modify the financial threshold or the reporting rate. 

Even though the Directive had numerous limitations, it cannot be con-
sidered to have been useless. Member States started to develop and use 
administrative cooperation to search for cultural objects and to notify each 
other of their discovery in another EU Member State’s territory. In my 
opinion, there is no doubt that the most important result was the increase 
in the number of amicable returns of cultural objects carried out after the 
Directive entered into force.16 The second influential result secured by the 
Directive was to increase awareness between EU countries and interna-
tional traders concerning the need to improve the protection of cultural 
goods at the European level.17 

3.1 Directive 2014/60/EU of 15 May 2014

In 2014, the Council Directive 93/7/EEC was recast by Directive 2014/60/
EU, which came into force on 19 December 2015. The recast process began 
back in 2009 and the recast Directive aims at better reconciling the free 
circulation of cultural objects with the need for more effective protection 
of CH in light of the TFEU (Frigo 2017, 72).

The purpose of this Directive is to improve the previous one providing 
a cooperation mechanism and return proceedings securing the restitution 
of cultural objects unlawfully removed from the territory of a Member 
State after 31 December 1992. In order to safeguard the achievement of 

Report from the EC to the Council, the EP and the Economic and Social Committee of 25 
May 2000 on the implementation of Council Regulation (EEC) no. 3911/92 on the export of 
cultural goods and Council Directive 93/7/EEC on the return of cultural objects unlawfully 
removed from the territory of a Member State.

16 See in particular the Third Report on the application of Council Directive 93/7/EEC.

17 See the Report from the EC to the Council, the EP and the Economic and Social Com-
mittee of 25 May 2000.
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this goal, a considerable number of innovations are introduced compared 
to the previous Directive. Among others, they include the elimination of 
the Annex in Council Directive 93/7/EEC, the extension of the limitation 
periods, improved cooperation between Member States thanks to the IMI 
and changes in the allocation of the burden of the proof in cases of com-
pensation to the possessor. The new Directive may be applied to all cultural 
objects identified as “national treasures possessing artistic, historic or 
archaeological value under national legislation” (art. 1 and 2(1), Direc-
tive 2014/60/EU). This provision expands the range of objects that may 
become subject to recovery and puts an end to the debate between the 
so-called importing and exporting Member States. According to South-
ern European countries (so-called exporting States) the European provi-
sions should protect any cultural good, independent of its economic value. 
However, according to the Northern European States (so-called import-
ing States) only cultural goods with a significant economic value should 
be protected (Magri 2011, 21 f.). Council Directive 93/7/EEC opted for a 
halfway solution and therefore listed in its Annex those goods that could 
be considered cultural, while the new Directive recognises the identifica-
tion of goods of cultural value, as classified by a Member State. In other 
words, to determine whether a good has a cultural value is now the task 
of each Member State. 

In order to improve cooperation between national central authorities, 
the Directive provides for the possibility to use the IMI.18 The IMI should 
simplify the search for a specific cultural object that has been unlawfully 
removed; aid in identification of its possessor; simplify the notification of 
discovering a cultural object; enable a check on the cultural object; and 
act as an intermediary for its return (Roodt 2015, 196 ff.).

Under the new Directive, return proceedings shall be enacted no later 
than three years after the central authority of the requesting EU Member 
State became aware of the location of the object and of the identity of its 
possessor (art. 8). This longer time frame should facilitate the return and 
discourage the illegal removal and trade in national treasures. Three years, 
rather than the previous one, may be considered as a sufficient time to 
file a return proceeding.19 

18 Provided by Regulation (EU) no. 1024/2012 of the EP and of the Council of 25 October 
2012 on administrative cooperation through the Internal Market Information System and re-
pealing Commission Decision 2008/49/EC (IMI Regulation), in OJ L 316 of 14 November 2012.

19 It could be interesting to compare the former provision – art. 7 Council Directive 93/7: 
“Member States shall lay down in their legislation that the return proceedings provided 
for under this Directive may not be brought more than one year after the requesting Mem-
ber State has become aware of the location of the cultural object and of the identity of its 
possessor or holder” – with art. 8 Directive 2014/60: “Member States shall provide in their 
legislation that return proceedings under this Directive may not be brought more than 
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The new Directive is of further importance because it clarifies that the 
possessor of a cultural object who claims compensation, when its return 
has been made, shall provide proof that he/she acted with due care and 
attention (art. 10). The former Directive was unclear, and according to art. 
9 it was questionable if the possessor had such a duty or not (Magri 2011, 
21 ff., Marletta 1997, 98). At the same time however, the precise meaning 
of the term ‘fair compensation’ remains unclear. Generally, a “fair compen-
sation seems to correspond with the market value” but it is not unrealistic 
that in some situation the ‘fair compensation’ will be a different value: for 
instance, the payment of the market value could be an unjust enrichment 
for the possessor who paid the object a cheaper price (Magri 2011, 65 ff.). 

4 The Implementation of the Directive in Italy

Directive 2014/60 has been implemented in Italy under the Leg. D. 7.1.2016, 
no. 2.20 The Leg. D. has modified art. 75 ff. of the 2004 Code.21 The 2004 
Code is the main national act on the protection of CH and contains also 
provisions regarding the international circulation and restitution or return 
of stolen or illegally exported objects. Its conformity with obligations aris-
ing from international and EU law is therefore essential (Frigo 2017, 73).

According to the 2004 Code (art. 76), the central authority foreseen by 
art. 4 dir. 2014/60 is the MIBAC (since 2013 MIBACT). When a restitution 
request is filed, the Ministry ensures that the requiring member State re-
ceives the administrative cooperation under art. 4 Directive 2014/60. The 
Ministry shall be called to cooperate and to exchange information relating 
to unlawfully removed cultural objects or their possessor. The MIBAC must 
also take the necessary measures to preserve such cultural object and to 
prevent any action aimed at evading the return procedure, plus it may also 
act as an intermediary between the possessor and the requesting Mem-
ber State with regard to return. In particular, the Ministry may facilitate 
the implementation of an arbitration procedure, without prejudice to the 
restitution request filed under art. 77 2004 Code. 

One of the most relevant consequences of the implementation of the 
Directive in the Italian legislation is that restitution requests can be sub-
mitted for the return of items of paleontological, numismatic and scientific 

three years after the competent central authority of the requesting Member State be came 
aware of the location of the cultural object and of the identity of its possessor or holder”. 

20 D. Leg. 7 January 2016, no. 2, Attuazione della direttiva 2014/60/UE relativa alla resv-
tituzione dei beni culturali usciti illecitamente dal territorio di uno Stato membro e che 
modifica il regolamento (UE) no. 1024/2012, in Gazzetta Ufficiale, 7, 11 January 2016.

21 D. Leg., 22 January 2004, no. 42, in Gazzetta Ufficiale, 45, 24 February 2004. 
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interest, even if they do not belong to collections listed in inventories of 
museums, archives, libraries, or ecclesiastical institutions (Frigo 2017, 74).

Art. 77 regulates the restitution request before the court. The filing 
shall be addressed to the tribunale ordinario where the object is located. 
The procedural act to request the restitution is pretty much a standard 
writ of summons (atto di citazione) and it shall contain, in addition to all 
requisites foreseen in art. 163 c.p.c., also a description of the object being 
requested, a certification stating that it is a cultural object and a declara-
tion that the object has been unlawfully removed from its territory. The 
writ of summons must be notified to the possessor of the good and to the 
Ministry and listed in a special registry.

If the possessor can demonstrate that he/she purchased the good with 
due diligence, he/she may file for compensation (art. 79 2004 Code). In 
such case, the court can award him/her with a fair compensation that shall 
be paid by the requesting Member State upon return of the object (art. 80).

Directive 2014/60/EU – unlike Directive 93/7/EEC – contains a definition 
of the elements of due diligence (art. 10). The definition is almost identical 
in form to art. 4(4) of the 1995 Unidroit Convention. The EU legislator has 
made the pragmatic choice to give illustrative criteria,22 instead of drafting 
a general and abstract definition of due diligence (Frigo 2017, 77). Imple-
menting the Directive, the Italian legislator has reproduced the wording 
of art. 10 of the Directive. To determine whether the possessor exercised 
due diligence art. 79(2) of the 2004 Code states that all circumstances 
of the purchase shall be taken into consideration. In particular, whether 
documentation on the object’s origin is available, if the authorisation for 
removal (required under the law of the requesting Member State) was 
given, the nature of the parties (for example if they were professional or 
not), the price paid, the consultation of any accessible register of stolen 
cultural objects by the possessor, if the possessor took any relevant in-
formation which he/she could reasonably have obtained, or if he/she took 
any other step which a reasonable person would have taken under the 
circumstances. It is quite clear that the article, like the directive, entails 
a heavy burden of proof for the possessor. Even for a diligent purchaser it 
is quite unrealistic to demonstrate that all these requisites were fulfilled 
at the moment of acquisition.

22 The wording of art. 10(2)(3) is: “In determining whether the possessor exercised due 
care and attention, consideration shall be given to all the circumstances of the acquisition, 
in particular the documentation on the object’s provenance, the authorisations for removal 
required under the law of the requesting Member State, the character of the parties, the 
price paid, whether the possessor consulted any accessible register of stolen cultural ob-
jects and any relevant information which he could reasonably have obtained, or took any 
other step which a reasonable person would have taken in the circumstances. In the case 
of a donation or succession, the possessor shall not be in a more favourable position than 
the person from whom he acquired the object by those means”.
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5 Duty to Return and Good Faith Acquisition of Cultural Goods 
Under Italian Law 

Arts. 79 and 80 of the 2004 Code are particularly interesting for lawyers 
engaged in private law. As opposed to the common law nemo dat quod non 
habet principle, in Italy a good faith purchaser is, in the case of movable 
property, protected under art. 1153 c.c.

Protection of the good faith purchaser has its origin in the Medieval 
Germanic rule Hand wahre Hand (Hübner 2000, 407 ff.) and the purpose 
of the rule is to protect freedom to trade and the circulation of property: 
to ensure legal relations, in case of movables, law allows the purchaser 
to enter into a transaction without complex researches concerning title  
(Prott 1990, 270). 

Art. 1153 Ital. c.c. states that: 

He to whom movable property is conveyed by one who is not the owner 
acquires ownership of it through possession, provided that he be in good 
faith at the moment of consignment and there be an instrument or trans-
action capable of transferring ownership. Ownership is acquired free 
of rights of others in the thing, if they do not appear in the instrument 
or transaction and the acquirer is in good faith. (Merryman 2007, 5) 

Under Italian law, in the triangle between A, who steals from B a cultural 
good, that C acquires without knowing about the previous theft, C can be 
protected because he/she acted in good faith. 

In case of theft, protection of the good faith purchaser is normally ex-
cluded (see para. 935 BGB and art. 2276 French Civil code). Italy is one 
of the few Countries where the purchaser is protected also in case of pur-
chase of a stolen good. Such a provision could make (and has made) Italy 
a very attractive country for dealers of stolen cultural goods (Francioni 
2017, 384). Art. 1153 of the Italian c.c., together with the lex rei sitae rule, 
may legitimise, through an auction, the circulation of a stolen treasure. 
This risk is only partially prevented thanks to the strict regulation of the 
Italian art market, which makes Italy not really attractive for international 
buyers or dealers (art. 65 ff. 2004 Code; Magri 2015; Rivetti 2015).23 

In Italy, whether art. 1153 c.c. may also be applied to cultural goods or if 
their particular features exclude them from being considered as movables, 
is a subject of intense dispute (Comporti 1995, 395 ff.; Fiorentini 2014c, 
249 ff. and Magri 2013, 741 ff.). According to some scholar, cultural goods 

23 Rivetti, Ermanno (2015). “Are Italy’s export laws about to change?”. The art newspaper, 
25 September 2015.
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should be considered as registered movables (beni mobili registrati) and 
therefore excluded from good faith purchase (art. 1156 c.c.; Comporti 
1995, 395 ff.). This opinion is based on the general duty to register all 
transactions regarding this kind of property (art. 128 TULPS), but not 
always dealers comply with such duty and thus it seems quite difficult to 
invoke art. 1156 c.c. in order to exclude the application of art. 1153 c.c., 
at least in absence of a registration. 

There are cases in which art. 1153 c.c. was applied to cultural goods.24 
In general, according to Italian courts, art. 1153 c.c. is applicable also to 
cultural property. However, the purchaser’s good faith is normally harder 
to prove than usual when he/she is a professional.25 

The way the statute works is clearly illustrated in the Winkworth case:26 
some Japanese artworks were stolen from a private collection in England 
and taken to Italy, where they were sold to an Italian collector (the mar-
chese Paolo del Pozzo). Later the Italian buyer wanted to sell them again 
and therefore he sent them to Christie’s in London. The old British owner 
filed an action to claim his property back (Merryman 2007, 5). According 
to the lex rei sitae principle (Favero 2012, 38 ff.), the British court held 
that the legal effects of the sale in Italy were regulated under Italian law 
and therefore the Italian good faith purchaser became the owner accord-
ing to art. 1153 c.c., because he acquired the possession in good faith and 
through a titolo idoneo, i.e. a valid contract (Merryman 2007, 5). 

The Winkworth case demonstrates how lex rei sitae and bona fide princi-
ples taken together can have “very destructive effect on efforts to protect 
the cultural heritage” (Prott 1989, 268). It is true that both principles are 
grounded on the free circulation of goods policy, though the question that 
has to be answered is: do we need a free circulation of cultural goods or 
would it be better to protect the cultural interest of such goods rather than 
their value and circulation? According to international rules and European 
directives, the answer seems to be that, in the field of cultural property, 
there is no particular need to protect free circulation of goods.

Art. 1153 c.c. was also applied in the case Stato francese v. Ministero 
per i beni culturali ed ambientali e De Contessini (Cass. 24/11/1995, no. 

24 Cass. 24/11/1995, no. 12166. Foro italiano, 1996, 1, c. 907; Cass. 14/09/1999, no. 9782. 
Mass. Giust. civ., 1999, 1968 and Tribunale Prato, 16/12/2008. Foro italiano, 2009, col. 1934 ff.

25 In the case where ten years had passed since two paintings dating from the second 
half of the seventeenth century, allegedly drawn by Brugnoli and rather unknown in the art 
world, had been stolen, by its judgment of 16/12/2008, the Prato Court of First Instance held 
that the person that had bought the paintings with the aid of a broker (both of them being 
respected individuals) at a rather high price had acted in good faith and that the existence 
of bad faith of the buyer could not be inferred from the fact that he was also in possession 
of a third stolen artwork (Tribunale Prato, 16/12/2008. Foro italiano, 2009, col. 1934 ff).

26 Winkworth v. Christie Manson and Woods Ltd., [1980] All ER 1121.
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12166; see Biondi 1997, 1173 ff.; Favero 2012, 46 ff.; Magri 2013, 751 ff.). 
In this case two tapestries were stolen in the Palais de Justice of Riom, in 
France. Two years later, they were sold in Italy and bought in good faith 
by the antiquarian De Contessini. The French government claimed for the 
restitution of the tapestries, but the Italian Corte di Cassazione27 held that 
under Italian law (art. 1153 c.c.) the good faith purchaser had become the 
owner, even though under French law, given their cultural value, the tap-
estries were classified as res extra commercium and therefore inalienable 
(some remarks in Castronovo, Mazzamuto 2007, 109).

Indeed, the implementation of the Directive 2014/60 by art. 79 of the 
2004 Code does have an effect on art. 1153 c.c. In fact, in case of a restitu-
tion filing from a Member State, the buyer must return the item even if he/
she has acted in good faith and due diligence. According to some Italian 
scholars, the principle stemming from the Directive should be considered 
as a reason to reconsider, in a restrictive way, the Italian regulation of 
a non domino purchase (Sacco, Caterina 2014, 445 ff.). The Directive 
has demonstrated that when cultural goods are concerned, there is no 
general need to protect the purchaser and there is no need to ensure 
their circulation. On the contrary, circulation of cultural goods must be 
limited in consideration of the protection of the cultural interest of the 
State (Magri 2013, passim). The main effect of this principle is that, to 
avoid discrimination and irrationality of the judicial system, all provisions 
facilitating cultural goods’ circulation must be interpreted cautiously and 
in a restrictive manner. 

Even if courts apply art. 1153 c.c. also to cultural goods, a part of Ital-
ian scholars is reluctant. The reason lays in the particular nature of such 
property. Even when belonging to a private person, cultural goods fall 
under collective interest. They are tangible items representing the CH of 
a community or a Nation. It is indeed the existence of this general inter-
est that makes them cultural. This cultural and general interest seems to 
conflict with the free circulation principle on which art. 1153 Ital. c.c. is 
founded. On the contrary, if the good is connected with a general interest, 
the free circulation regime should be replaced by a sure circulation regime 
in which the protected interest is not the interest of the market or of the 
purchaser, but the general interest of the community to enjoy the good, 
or, at least, to preserve the good into the national CH.

27  See Cassazione 24/11/1995,  no. 12166, in Riv. dir. internaz. priv. e proc. 1997, 427; 
see also Tribunale di Roma, 1987-06-27 and Corte d'Appello di Roma decision no. 2107/92.
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6 Cultural Heritage as Commons 

The particular nature of the cultural good has also influenced the applica-
tion of other rules of private law. For instance, if a person finds an archaeo-
logical object of cultural interest, the object belongs to the State and not 
to the finder as it would normally be (art. 826 c.c.). If a person wishes to 
sell a good, which has been declared as bene culturale, the Italian State 
has a right of pre-emption (art. 59 ff. 2004 Code). The same happens if the 
owner of a cultural good wants to export it to another country. In this case, 
the State can reject export authorisation and it is also possible to enact 
compulsory purchase (acquisto coattivo), when the good is of particular 
relevance to national heritage (art. 70 2004 Code). 

Such provisions are expressly addressed to ensure a general interest 
in the conservation and growth of national CH. We can identify at least 
two consequences of this general interest. The first one is that cultural 
goods cannot be considered as normal wares (art. 64bis 2004 Code). The 
second is that the application of private law provisions, in relation to CH, 
are limited by a general public interest.

Unsurprisingly in its project, the Commissione Rodotà, which was 
appointed to revise book III of the Italian c.c., has introduced cultural 
property in the commons’ category.28 According to the Oxford Dictionary, 
‘commons’ are “land or resources belonging to or affecting the whole of a 
community”. Commons belong to all of us, so they must be protected and 
managed in the general interest (Mattei 2011, passim).

Even if the Rodotà’s project was not approved and the definition of 
commons or beni comuni has not been expressly introduced in the Italian 
legal system yet, the case of cultural property and its regulations prove 
that this category does already exist and is operating in our legal system.

The application of private law is deeply limited when considering cul-
tural goods. This limitation has its grounds in art. 9 of the Italian Consti-
tution, according to which: “The Republic shall promote the development 
of culture” and it “shall safeguard the […] historical and artistic heritage 
of the Nation”. The limitations of private law, that are expressly foreseen 
shall also be extended in an analogical way, if such extension is necessary 
to secure the protection of the cultural interest of the Nation. Furthermore, 
if there are private law provisions contrasting with the purpose of art. 9 
Cost., their effect must be restricted and corrected to adopt a so-called 
constitutional oriented interpretation (Perlingieri 2006, passim). 

It is not only in Italy that cultural goods can be considered as commons. 
This seems to be true also at a European level. The Communication of 

28 See Commissione Rodotà – for the amendment of the provisions of the Codice Civile 
related to public property – “Relazione”, art. 1(3) lett. c): “commons are among others gos-
ods... archaeological finds, cultural property, landscape”.
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the EC Towards an integrated approach to cultural heritage for Europe 
(COM 2014, 477), for instance, underlines that heritage resources, inde-
pendently from their owner, bear a value that is held in common, and are 
in this sense common goods. The Communication expressly declares that 
CH “is a shared resource, and a common good”. As commons, the heritage 
resources require an evolved framework of collective governance, that can 
(and sometimes must) derogate ordinary provisions of private law.
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